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QUESTIONS PRESENTED 


1. Was it competent for the Court initially, against 
objection of appellant Hepner, to refer the case to the 
Auditor before a hearing on the pleadings and the evidence 


and an adjudication of the matters put in issue? 


2. Did the Auditor have authority to rule on questions 
of law and did the Court err in adopting the Auditor's rul- 


ings in toto without hearing any evidence? 


3. Did the Court err in refusing to hear any of the 
witnesses or other evidence which appellant Hepner had 
in Court ready to prove that the Auditor's Report and 
Recommendations were contrary to the facts, were based 
on a clearly erroneous conception of the facts and the law, 


and were arbitrary and capricious? 


4. Was appellant Hepner, acting under a Power of 


Attorney, an agent and not a fiduciary, and were his acts 


thereunder binding upon appellee Chozick in the absence 


of proof of fraud? 


JURISDICTIONAL STATEMENT 

STATEMENT OF THE CASE 

STATEMENT OF POINTS 

SUMMARY OF ARGUMENT 

ARGUMENT 
$3804 CASH GIVEN TO DECEDENT 
$2085.00 COMPENSATION TO HIMSELF . 
STORAGE OF FURNITURE — $440 
TOILET ARTICLES FOR PATIENT — $660 


THE BURDEN OF PROOF AT ALL TIMES 
WAS UPON PLAINTIFF CHOZICK 


CONCLUSION 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,318 


NEVIN V. HEPNER, 
Appellant, 


H. EDWARD CHOZIK, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF OF APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a final order of the United States District 
Court for the District of Columbia adopting the Report and Recommenda- 
tions of the Auditor. The jurisdiction of this Court is invoked under Sec- 
tion 1291, Title 28, United States Code. 
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The judgment appealed from is a final judgment within the meaning 
of the aforesaid statutory provisions. An appeal was duly noted and per- 
fected within the time provided by the applicable statutes and General 
Rules of this Court. Since this case was tried without a jury, the Court 
of Appeals has power to review both the facts and the law of the case. 


STATEMENT OF THE CASE 


In January, 1956, decedent Elizabeth Hepner entered the Nelson 
Nursing Home, Washington, D.C. On February 11, 1956, decedent executed 
a will prepared by appellee Chozick (hereinafter referred to as "plaintiff"). 
On February 13, 1956, decedent executed a first codicil, and on April 28, 
1956, decedent executed a second codicil, each prepared by plaintiff 
Chozick. 


Prior to executing the second codicil, decedent gave her step-son, 
appellant Hepner (hereinafter referred to as "defendant"), a broad Power 
of Attorney authorizing him to handle her affairs, stating that it was bind- 
ing upon her heirs and legal representatives and she opened a joint bank 
account with defendant. 


On October 29, 1957, decedent executed a notarized statement before 
one witness and a Notary stating in effect that defendant had taken care of 
her, that she was indebted to him, that she hoped he would continue to take 
care of her and that she expected to pay him for his services. 


Defendant made deposits and withdrawals from the joint bank account 
pursuant to decedent's instructions until she died on December 27, 1957. 
At the time of decedent's death the joint bank account was overdrawn 


some twenty-five ($25) dollars. 


After her death, plaintiff Chozick, as executor named in the will, 
filed suit to compel defendant Hepner to account for all receipts and dis- 
bursements made on behalf of decedent. The matter was referred by the 
Court to the Auditor for an accounting without a hearing upon the plead- 
ings and evidence and an adjudication of the matters at issue and over 
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the objection of defendant Hepner. Defendant Hepner filed an account 
for the period of April 14, 1956 thru January 22, 1958 showing a deficit 
of $73.41. 


The Auditor states that the dispute involves the following items of 
claimed disbursements (J.A. 21): 


. Cash given to decedent $3804.00 
. Compensation to himself 2085.00 
. Storage of furniture 440.00 
. Toilet articles for Patient 660.00 


Total Claims $6989.00 


At the hearings before the Auditor, defendant testified under oath 
that from time to time he and his wife took money to his step- mother at 
her request; that he did not know what she did with it but believed that 
some of it was sent or given to relatives as cash or money-orders; and 
that he believed the operators of the Nursing Home got money from de- 
cedent by various pretexts to make repairs required to comply with fire 
regulations. 


The Auditor, after hearing testimony, arbitrarily and capriciously 
held that the burden of proof was on defendant to prove that he furnished 
$3804.00 to decedent, refused to believe any of the testimony of defendant, 
or of defendant's wife, or of decedent's maid, and instead found for plain- 
tiff Chozick who had offered little proof of anything. The Auditor arbitrarily 
and capriciously cut defendant's claim for compensation from $2085 to 
$1000 plus a used TV set. The Auditor arbitrarily and capriciously cut 
the defendant's claim for storage from $440 to $120, and cut defendant's 
claim for miscellaneous disbursements arbitrarily and capriciously from 
$660 to $330. 


The trial Court refused to hear any testimony whatsoever proffered 
by defendant to show that the Report and Recommendations of the Auditor 


were arbitrary and capricious and adopted the Auditor's Report and 
Recommendations in toto. 


STATEMENT OF POINTS 


The trial Court erred initially in referring the matter to the Auditor 
before there was a hearing onthe pleadings and evidence and the trial Court 


erred in refusing to hear any of the witnesses or consider any of the testi- 


mony which defendant had ready in Court to prove that the Report and Re- 
commendations of the Auditor were arbitrary and capricious, contrary to 
the facts and the law, based on an erroneous conception of the facts and 
devoid of any evidence to support them. Defendant Hepner was in Court 
on the day of trial ready to prove all facts necessary to defend this mat- 
ter but was not allowed to put this evidence before the Court. The Court 
inferred that no evidence was needed and that it would take the matter 


under advisement, 


The burden of proof was upon plaintiff Chozick to show that defend- 
ant Hepner was guilty of fraud. In the absence of such proof, defendant's 
acts under a valid Power of Attorney and the notarized statement of 
October 29, 1957, were binding upon plaintiff. 


SUMMARY OF ARGUMENT 


The Court erred initially in referring the case to the Auditor over 
the objections of defendant before there was a hearing upon the pleadings 
and evidence and an adjudication of the matters in issue. The trial Court 
should have permitted defendant Hepner to put on his witnesses to prove 
that the Auditor's Report and Recommendations were based on an errone- 
ous conception of the facts, had no facts to support them, and were arbitrary 


and capricious. 


The burden of proof was upon plaintiff Chozick to show that defendant 
Hepner was guilty of fraud. In the absence of such proof, defendant's acts 
under a valid Power of Attorney and the notarized statement of October 29, 
1957 were binding upon plaintiff, and the case against defendant Hepner 
should be dismissed. Plaintiff Chozick must establish not only that defend~ 
ant Hepner was a fiduciary rather than an agent, but he must also establish 
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that defendant Hepner violated a fiduciary relationship which he failed 
to do. : 


ARGUMENT 


The Court erred in referring the case to the Auditor over objec- 
tions of defendant before there was a hearing upon the pleadings and 
evidence and an adjudication of the matter in issue. The Auditor is not 
a judicial officer to whom determination of the issues can be delegated. 
(Kimberly v. Arms, 129 U.S. 512; Easter v. Ralston, 32 App. D.C. 12.) 


It was error for the trial Court to refuse to hear any testimony 
whatsoever to show that the Report and Recommendations of the Auditor 
were arbitrary and capricious and without any evidence to support the 
Recommendations. 


Defendant Hepner appeared in Court with witnesses and documentary 
evidence to show that the Report and Recommendations of the Auditor were 
wrong. However, the Court refused to hear any of the evidence proffered 
and said it would take the matter under advisement. The Court's Order 


approving the Auditor's Report and Recommendations was issued that 


same day. 


The evidence which the Court refused to hear would have shown 
the following clear errors in the Auditor's Report and Recommendations: 


I 
$3804 CASH GIVEN TO DECEDENT 


The Auditor stated "No explanation was forthcoming as to why 
Patient required $3804 cash". (J.A. 23) We do not believe that defend- 
ant Hepner, as agent, operating under a valid Power of Attorney, is re- 
quired to explain why decedent would need $3804 cash. He testified that 
he acted under her instructions; that she was a very strong-willed woman 
who demanded unswerving obedience to her dictates and that he did as he 
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was told. Defendant Hepner was not a guardian, executor or administrator. 
He had no fiduciary responsibility to inquire into the purposes of his prin- 
cipal concerning funds over which he had no legal control. 


Defendant Hepner testified that he did not know what decedent did 
with the money. Defendant and his wife both testified under oath that 
they turned the money over to decedent. (J.A. 14) Mrs. Burgess, sister 
of decedent, testified that she received money in the form of checks and 


money orders from decedent. (J.A. 17) Margaret Mackin, operator of 
the Nursing Home, testified that she obtained a money order for decedent 
and mailed letters for her. (J.A. 18) Margaret Mackin refused to answer 
any questions concerning the suspension of the Nursing Home's license 
and the imposition of a fine of $150.00 in June, 1957 for violation of fire 
regulations and refused to state how much she and her mother spent on 
repairs to cure the violations. Her mother refused to answer any ques- 


tions on cross-examination and walked out of her deposition. 


Eva Hunter testified that decedent told her she was giving money 
to the Nursing Home about which defendant Hepner knew nothing. (J.A. 15) 
A reasonable hypothesis was supplied to the Auditor as to what happened 
to the money, which he paid no attention to whatsoever. 


It was error for the Auditor to state that defendant Hepner did not 
sustain the burden of proving that $3804 was delivered to decedent and 
that therefore he is not entitled to claim credit for it. The Power of 
Attorney and the Notarized letter of October 29, 1957 together support 
the inference that decedent intended that defendant should have a present 
right to withdraw funds in the joint bank account as he saw fit. (Imirie v. 
Imirie, 100 U.S. App. D.C. 372). So long as decedent was alive and the 
Power of Attorney unrevoked, defendant could make whatever disburse- 
ments he believed best carried out decedent's instructions and the intent 
of the letter of October 29, 1957 that he be compensated for services and 
such decisions are binding upon the executor and the Auditor in the absence 
of proof of fraud. (Matthew v. Moncrief, 77 U.S. App. D.C. 221.) 


_ 
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In the Auditor's Report, the Auditor states "Earlier he had testified 
that all of this cash was delivered by him to his stepmother". (J.A. 23) 
Unfortunately no transcript was made of this portion of the hearing but 
defendant denies he ever so testified. Such testimony would certainly be 
inconsistent with defendant calling his wife as a witness to testify to the 
money which she delivered to decedent. (J.A. 14) 


The conclusion of the Auditor after hearing the testimony of defend- 
ant Hepner's wife that "ber testimony is extremely unconvincing" (J.A. 23) 
is patently unfair, particularly when no testimony was offered by plaintiff 
to refute her testimony. Defendant is entitled to have the trial Court deter- 
mine the credibility of her testimony and not the Auditor. Defendant's wife 
was in Court on the day of trial ready to testify but the trial Court refused 
to hear any testimony at all. 


The statement of the Auditor that "Mr. Hepner said he believed his 
stepmother was turning the money over to the nursing home but there is 
not a shred of testimony or evidence to substantiate his statement" (J.A. 
23) is contrary to the evidence. Eva Hunter testified (J.A. 15) that de- 
cedent had personally told her (Eva) that she was turning money over to 
the Nursing Home and that defendant Hepner knew nothing about this. 
This is considerably more than "not a shred of testimony" because Eva 
Hunter was a disinterested witness who had been the personal maid of 


decedent for some twenty years. Yet the trial Court refused to hear the 


testimony of Eva Hunter altho she was in the Courtroom when the trial 
Court considered the Auditor's Report. 


There is an inference in the deposition of Mrs. Burgess, also a 
patient at the Nursing Home that her mind was poisoned against defendant 
Hepner so that Mrs. Burgess believed that defendant had said he sent 
rolls of money to Mrs. Burgess. Defendant Hepner denied he ever said 
any such thing. When Mrs. Burgess was asked who told her such things, 
she replied "I am not telling". (J.A. 16, 17) 
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$2085.00 COMPENSATION TO HIMSELF 


We maintain that the claim of some $2085 compensation for defend- 
ant Hepner is reasonable and should be allowed in full because of the 
notarized statement of October 29, 1957 in which decedent acknowledged 
she was indebted to defendant for taking care of her and wanted him to be 
paid for his services. Defendant testified that these services went back 
many years and not merely for the period of decedent's last illness in 
the Nursing Home. Eva Hunter testified that after decedent's husband 


died, it was defendant Hepner who took care of decedent. (J.A. 15) 


Mrs. Alice Hepner, niece of decedent, testified that the first person 
that decedent asked for when she became ill was the defendant. Defendant 
was the only member of the family who came forward to take care of de- 
cedent after decedent's husband died in 1954. The claim of defendant for 
$2085 is a very reasonable one for the amount of time involved and the 
services rendered. The notarized statement of October 29, 1957 con- 
stituted a contract between decedent and defendant. (Murray v. Gadsden, 
91 U.S. App. D.C. 38.) 


It was arbitrary and capricious for the Auditor to cut the claim to 
$1,000 in the absence of any showing by plaintiff Chozick that such claim 
was unreasonable. We maintain that the Auditor can allow the claim in 
full or disallow it but he has no authority to arbitrarily and capriciously 
cut it in half, and then to gratuitously "throw in" as added compensation 
a used TV set which decedent had already given to defendant. Since the 
Auditor allowed defendant half of his claim, it should be allowed in full. 


The trial Court erred in refusing to hear any testimony on the 
reasonableness of the defendant's claim for compensation altho defend- 
ant was present in the Court ready to testify. 


san 
STORAGE OF FURNITURE — $440 


Defendant filed a claim for $440 for storage charges which the 
Auditor arbitrarily and capriciously reduced to $120 with absolutely 
no proof from plaintiff Chozick that the claim for $440 was not reason- 
able and proper. We maintain that the Auditor had no authority to ar- 
bitrarily and capriciously reduce a claim in such a manner and that he 
must either accept or reject it. Since the Auditor found that defendant 
had a claim for something for storage, the claim of defendant should be 
allowed in full. The trial Court erred in refusing to hear any testimony 


on this claim altho witnesses were in Court ready to testify. 


IV 
TOILET ARTICLES FOR PATIENT — $660 


The claim of defendant for $660 for miscellaneous purchases from 
the Wyoming Pharmacy was supported by a receipted voucher from the 
Wyoming Pharmacy. Defendant and his wife testified under oath that 
all of the articles purchased at Wyoming Pharmacy were for the exclu- 
sive and sole use of decedent and that none of the purchases were for 
their own use. In the absence of any proof to the contrary, their testi- 
mony under oath should be accepted. It was arbitrary and capricious 
for the Auditor to cut their claim in half on no more authority than his 
own personal whim. Plaintiff Chozick offered no proof whatsoever that 
the claim was not valid and made no attempt to subpoena the proprietor 
of the Wyoming Pharmacy to examine him on the matter. Since the 
Auditor allowed half of the claim, it should be allowed in full in the 
absence of any testimony to the contrary. 


The trial Court erred in refusing to hear any testimony on this 
claim altho witnesses were in Court ready to testify. 
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Vv 


THE BURDEN OF PROOF AT ALL TIMES WAS UPON PLAINTIFF CHOZICK 


It was error for the Court to refer this matter to the Auditor 
before an adjudication of the issues and a hearing of the pleadings and 
evidence. The Report of the Auditor should be ignored where it is 
based on a question of law that should have been decided by the Court 
before referring the matter to the Auditor (Hall v. McAllaster, 41 
App. D.C. 91). Likewise it was error to adopt the Auditor's rulings 
that the burden of proof was on defendant, that there was not "a shred 
of evidence" to show that the Nursing Home was receiving money and 
that Edythe Hepner's testimony was not credible. Defendant acted 
under a valid Power of Attorney and the notarized Statement of 
October 29, 1957 and, in the absence of any proof of fraud, or violation 
of a fiduciary relationship his acts must be taken as duly authorized. 
The notarized Statement of October 29, 1957 constituted a contract to 
render services and to be paid for them between defendant and 
decedent which the trial Court refused to even consider. 


The Court, in effect, referred the entire decision of the case to 
the Auditor over defendant's objection. This it cannot do because it 
thereby abdicated its duty to determine by its own judgment the con- 


troversy presented. (Easter v. Ralston, supra. ) 


The Auditor makes a charge of $450 for his services and recom- 
mends that a judgment be entered for that amount against defendant. 
Since this proceeding was instituted by plaintiff Chozick, such charge of 
$450 should be assessed against plaintiff Chozick together with all 
costs of the proceeding. 
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CONCLUSION 


WHEREFORE, defendant Hepner respectfully submits that the 
Order referring this case to the Auditor and the Order of: the Court 
approving and adopting the Report and Recommendations of the Auditor 
be reversed and that this action against defendant be dismissed, and that 
costs be assessed against plaintiff Chozick. 


Respectfully submitted, 


LAWRENCE C. MOORE 


214 Mills Building 
Washington 6, D. C.' 


Attorney for Appellant 
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[ Filed April 11, 1958] 
COMPLAINT FOR ACCOUNTING AND MONEY JUDGMENT 

1. Plaintiff is a citizen of the United States and a resident of the 
District of Columbia and files this action as the duly qualified executor 
of the estate of Elizabeth Geary Hepner, deceased, Administration Num- 
ber 94489. 

2. Defendant is a citizen of the United States and a resident of 
the District of Columbia and is sued herein as a fiduciary, as herein- 
after related, of the estate of Elizabeth Geary Hepner, deceased, during 
her lifetime and since her death. 

3. That the matter in controversy exceeds the sum of $3,000.00. 

4. That the decedent, Elizabeth Geary Hepner, sometime in 
January, 1956, entered the Nelson Nursing Home, 2021 Kalorama Road, 
N.W., Washington, D.C., as a bed patient; that subsequent thereto, on to 
wit: February 11, 1956, the decedent executed her last will and testa- 
ment, which said last will and testament was changed by several codicils, 
a copy of said will and codicils is attached hereto as exhibit "A"; that 
subsequent to her entry in said nursing home, the defendant, Nevin V. 
Hepner, on to wit: April 14, 1956, prevailed on decedent to execute a 
general power of attorney, a copy of same is attached hereto as exhibit 
"B"; that at the time the aforesaid power of attorney was executed, the 
decedent's estate consisted of the following: 


(a) Account in City Bank of Washington in the approximate 
sum of $8,000.00. 


(b) Policy with Metropolitan Life Ins. Company, payable to 
estate of $1,000.00. 


(c) Monthly income from a U.S. Civil Service Retirement 
Pension of $166.00. 


(d) Miscellaneous household furniture and personal effects; 


that the expenses of the decedent, while a patient at said nursing home, 


amounted to $115.00 per month for room, board and care at said nursing 
home plus nominal medical and doctor's bills; and that said monthly 
expenses remained at that same level until decedent's death on December 
27, 1957. 
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5. That pursuant to said power of attorney, defendant prevailed 
upon decedent to open a joint bank account on decedent's funds in the 
City Bank of Washington in the approximate sum of $8,000.00 for the 
convenience of making deposits and withdrawals from said account; that 
decedent understood that the purpose of said joint bank account was to 
facilitate the transaction of her business during her lifetime and in no 
way was to be considered as a gift as is shown by the contrary intent 
stated in her last will and testament, together with the codicils thereto, 


executed approximately the same time as the aforesaid power of attorney 
to defendant. ' 
6. That the defendant then proceeded to manage the funds of decedent, 


handling all receipts and making all disbursements; that the plaintiff al- 
leges that the monthly income of the decedent, namely, the U.S. Civil 
Service Retirement Pension of $166.00, during her lifetime was sufficient 
to take care of all her expenses and therefore the balance of money on 
deposit in the City Bank, namely approximately $8,000.00, should have 
remained intact as well as the insurance policy with the Metropolitan 
Life Insurance Company in the sum of $1,000.00, made payable to 
decedent's estate. 

7. That upon the death of decedent, her will was duly probated 
in this Court and letters testamentary were issued to this plaintiff; that 
pursuant to said appointment as executor, plaintiff made demand on 
defendant to turn over all assets in his possession belonging to the 
estate of decedent, to plaintiff as executor; that defendant refused and 
plaintiff was obliged to issue a Rule To Show Cause against defendant; 
that upon a hearing had thereon, defendant was ordered to.turn over all 
the assets of the decedent's estate then in his possession; that from the 
hearing on the Rule To Show Cause, it appeared that the account in the 
City Bank, in the approximate sum of $8,000.00 had been depleted, leav- 
ing a balance of approximately $5.00 as of February, 1958; and that 
defendant had recovered the proceeds under the policy of insurance 
contrary to the understanding between decedent and defendant and con- 
trary to decedent's existing will. 
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8. That plaintiff avers and believes that defendant had improperly 
managed the estate of decedent during her lifetime and after her death, 
and that as a result of his fiduciary relation with decedent, defendant 
made improper expenditures of decedent's funds, contrary to the under- 
standing with decedent; and that as a result of said improper expenditures, 
there is due and owing the decedent and her estate certain sums of money; 
that in order to ascertain what monies are due and owing by defendant 
to the estate, plaintiff prays that the Court order defendant to render to 
plaintiff in writing, substantiated by the necessary checks or receipts, a 
true and full accounting of all monies belonging to decedent that came 
into defendant's possession during decedent's lifetime and after her death; 
and of all said monies disbursed by defendant during decedent's lifetime 
and after her death to date, said disbursements also to substantiated by 
checks or receipts. 

WHEREFORE, the premises considered: 

1. Plaintiff prays that the Court order defendant to render to 
plaintiff in writing, substantiated by the necessary checks or receipts, 

a true and full accounting of all monies belonging to decedent that came 
into defendant's possession during decedent's lifetime and after her death, 
and of all said monies disbursed by defendant during decedent's lifetime 
and after her death to date, said disbursements also to be substantiated 
by checks or receipts. 

2. Plaintiff demands judgment against defendant for an accounting 
and for a money judgment in such an amount as shall be found by the 
Court to be due and owing to the estate of decedent by defendant upon 
fina] hearing of this action. 

3. That plaintiff be awarded counsel fees and court costs against 
defendant. 

4. And for such other and further relief as to this Court may 
seem just and proper. 


/s/ H. Edward Chozick, executor of 
the estate of Elizabeth Geary 


[ Certificate of Service] 
[ Jurat dated April 10, 1958] Hepner, deceased. 


Plaintiff demands a trial by jury -/s/ John J. McBurney, Attorney for 
plaintiff, 838 Warner Building, Washington 4, D. Cc. 


[ Filed April 11, 1958] 
Plaintiff's Exhibit A 


LAST WILL AND TESTAMENT 
OF ELIZABETH GEARY HEPNER 


I, Elizabeth Geary Hepner, of the City of Washington, in the District 
of Columbia, do hereby make, publish and declare this writing as and for 
my Last Will and Testament, hereby revoking any and all wills heretofore 
made by me. : 

1. Idirect the payment of my just debts and the expenses of my 
funeral and burial. I request that Chambers, Fourteenth and Chapin 
Streets, N.W., Washington, D. C., be in charge of the local services and 
Dellinger of Woodstock, Virginia be in charge of the interrment and that 
appropriate mass be said in accordance with the Rites of the Roman 
Catholic Church. 

2. I give and bequeath unto my sister, Irene Virginia Burgess, all 
items of personal wearing apparel and articles of jewelry remaining 
after the following specific bequests. 

3. I give and bequeath unto my step son, Volney Frederick Hepner, 
my late husband's Rocker Chair, to be held for the said step son and to 
be delivered by his brother, Nevin Hepner, upon any return from South 
America of the said Volney Frederick Hepner where he is located at 
present. Said Rocker Chair is at the home of Alice Hepner, 1716 Con- 
stitution Avenue, N.E., Washington, D. C. 


4. I give and bequeath unto my faithful servant, Eva Hunter, 


presently residing with Mrs. Susie Fisher, 13th Street, N.W., Washing- 
ton, D. C., the sum of One Hundred ($100.00) Dollars, for all past 
services. 

5. I give and bequeath unto my sister, Irene Virginia Burgess, my 
set of sterling silver flatware to be found in the drawer of my desk in 
my room at 1716 Constitution Avenue, N.E., Washington, D.C. The 
manufacturer of said silver is Stieff. 

6. I give and bequeath unto my niece, Helen Heaton Geary, 415 
North Main Street, Woodstock, Virginia, my solitaire diamond ring. 


7. Igive and bequeath unto my niece, Ruby Bowman, of Endinburgh, 


Virginia, my five diamond ring. 


8. My life insurance being payable to my estate, I therefore direct 


that so far as possible, it be used for my funeral expenses and burial and 
I direct my niece, Helen Geary, in cooperation with my executor of this 
my last will and testament to see that suitable markers are provided for 
the graves of my late husband, James William Hepner, and my grave, 
and that my remains be interred in the plot beside the grave of my said 
late husband. The money for said purposes as aforesaid shall come from 
the proceeds of my life insurance. 

9. I give and bequeath unto my brothers, nieces, and great nieces 
and sisters as aforesaid my works of art in crayon to be divided as be- 
tween them as they may select and may agree upon. 

10. I give and bequeath unto my step daughter in law, Edith Hepner, 
my chest of silverware, other than the Stieff silverware I have already 
bequeathed in this will to my sister, Irene Burgess, said chest of silver- 
ware being located at 1716 Constitution Avenue N.E., on top of the dresser 
in my room at 1716 Constitution Avenue N.E. 

11. All the rest, residue and remainder of my estate, whether mixed, 
real or personal and wheresoever situated, I give, devise and bequeath 
unto my sister, Irene Virginia Burgess and my brother, Leo Geary, to 
be divided equally, share and share alike. 

12. I nominate and appoint, H. Edward Chozick, my attorney, with 
offices at 848 Warner Building, Washington 4, D.C., as executor of this 
my last will and testament and request that he be not required to furnish 
bond or undertaking. 

IN WITNESS WHEREOF, I now subscribe my name to this my last 
will and testament this 11th day of February, 1956. 

/s/ Elizabeth Geary Hepner. 

Signed, published and declared as and for her last will and testament 

by Elizabeth Geary Hepner, above-named testatrix, in the presence of us, 
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who in her presence and at her request and in the presence of each 
other, now subscribe our names as attesting Witnesses. 
WITNESSES: ADDRESSES: 
/s/ Margaret C. Makin 2021 Kalorama Rd., N.W. 
/s/ Blanche A. Charles 3338 Upland Terrace, N.W. 
CODICIL TO LAST WILL AND TESTAMENT OF 
ELIZABETH GEARY HEPNER DATED FEBRUARY 11, 1956 

I, Elizabeth Geary Hepner, of the City of Washington, in the 
District of Columbia, do hereby declare this paper to be a codicil to my 
last will and testament which bears date the 11th day of February, 1956. 

1. I desire to add to my last will and testament bearing date 11th 
day of February, 1956, the following bequests. 

A. I devise and bequeath unto my step-son, Nevin Hepner, 
the sum of Two Hundred ($200.00) Dollars. 

B. I devise and bequeath unto my great nephew, Daniel 
Curtis Bowman, the sum of One Hundred ($100.00) Dollars. 

2. In all other respects I confirm my said last will and testament 
bearing date the 11th day of February, 1956 and request that this codicil 
be added to the contents of said will. 

IN WITNESS WHEREOF I have hereunto set my hand to this my 
codicil to my last will, this 13th day of February, 1956. 

/s/ Elizabeth Geary Hepner 

The foregoing codicil was on the 13th day of February, 1956, signed, 
published and declared by the testatrix, Elizabeth Geary Hepner, to be a 
codicil to her last will and testament, in the presence of us and each of 


us, who, at her request, in her presence and in the presence of each 


other, have subscribed our names as witnesses thereto. 
WITNESSES: ADDRESSES: 
/s/ Margaret Makin 2021 Kalorama Rd., N.W. 
/s/ Elsie Nelson 2021 Kalorama Rd., N.W. 
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CODICIL TO LAST WILL AND TESTAMENT OF 
ELIZABETH GEARY HEPNER DATED FEBRUARY 11, 1956 


I, Elizabeth Geary Hepner, of the City of Washington, in the District 
of Columbia, do hereby declare this paper to be a codicil to my last will 
and testament which bears the 11th day of February, 1956. 

1. I hereby revoke any and all bequests and devises given in my 


will to my brother, Leo Geary, and hereby devise and bequeath any and 


all such devises and bequests as formerly given to my brother, Leo Geary, 
to my sister, Irene Virginia Burgess. 

2. In all other respects I confirm my said last will and testament 
bearing date the 11th day of February, 1956, and the codicil thereto dated 
February 13, 1956, and request that this codicil be added to the contents 
of said will. 

/s/ Elizabeth Geary Hepner 

The foregoing codicil was on the 28th day of April, 1956, signed, 
published and declared by the testatrix, Elizabeth Geary Hepner, to be 
a codicil to her last will and testament, in the presence of us and each of 
us, who, at her request, in her presence and in the presence of each other, 
have subscribed our names as witnesses thereto. 

WITNESSES: ADDRESSES: 
/s/ Elsie Nelson 2021 Kalorama Rd., N.W. 
/s/ Margaret Nelson 2021 Kalorama Rd., N.W. 


Plaintiff's Exhibit B 
POWER OF ATTORNEY 

KNOW ALL MEN BY THESE PRESENTS, that I, ELIZABETH 
HEPNER, residing at 2021 Kalorama Road, N.W., Washington, D.C., do 
hereby constitute and appoint my son NEVIN V. HEPNER, Washington, D.C., 
my true and lawful attorney, for me and in my name, place and stead: 

To lease, let, take possession, bargain, sell, assign, convey, pledge, 
mortgage and encumber, repair, insure and generally manage any and all 
property, both real and personal, which I own, or may hereafter acquire 
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from any source; to sign, execute and deliver any and all legal documents 
in connection therewith, and in all ways and in every way to deal with all 
property real and personal which I may at any time hereafter own, and 
with all rights or interest at any time owned or possessed by me with 
respect to any such property, and with all or any part of such property, 
rights and interests, in every and all lawful ways in which I could my- 
self deal with such property, right and interests, and each part thereof. 
To deposit any monies received from any source whatever for me, and in 
my name with any bank, and to draw and deliver checks in my name against 
said monies and any other monies there deposited in my name or to my 
credit; to endorse, discount, sell, assign, negotiate and extend upon such 
terms as my attorney may deem best, all checks, drafts, notes, bills of 
exchange, trade and bankers acceptances, and other negotiable or non- 
negotiable papers, payable to me or to my order; and to accept and pay 
any note, draft, check, trade acceptance or bill of exchange drawn upon 
me; To sell, transfer, and assign all and any stock, or certificates 
thereof, standing in my name, and to collect all dividends, coupons and 
interest on any stock, bonds or other securities now or hereafter owned 
by me; to ask, demand, sue for, recover, collect, settle, compound, com- 
promise and adjust, by payment or otherwise, any and all debts, claims 
or demands due or become due to me or against me, and to make, give 
and execute full release, acquittance or other discharge for the same, 
whether under seal or otherwise; to take possession and order the re- 
moval and shipment or sale of any of my property in any warehouse or 
other place of storage or safekeeping; and to do all things necessary con- 
cerning any insurance policies, including the right to change beneficiary. 

I do hereby give full power to perform all and every act and thing 
whatsoever requisite and necessary to be done in and about my affairs 
as full to all intents and purposes as I might or could do if personally 
present at the doing thereof, with full power of substitution or revocation, 


hereby ratifying and confirming all that my said attorney substitute shall 


lawfully do or cause to be done by virtue hereof. 
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I HEREBY DECLARE that any act or thing lawfully done hereunder 
by my said attorney shall be binding on myself and my heirs, assigns, 
legal and personal representatives. I hereby ratify all that my attorney 
may do in the premises by virtue of this Power of Attorney, which shall 
remain in full force and effect until written notice of its revocation, signed 
by me, shall have been received by the grantee herein. 

IT IS MY FURTHER INTENTION that all express words and terms, 
used herein granting powers and rights, be construed in their broadest 
sense to include all synonymous terms and implied powers thereunder. 

IN WITNESS WHEREOF, I have hereunto set my hand and seal 
this 14th day of April, 1956. 

Elizabeth Hepner. (SEAL) 


IN THE PRESENCE OF: 
Lawrence C. Moore 
[ Jurat dated April 14, 1956] 


[ Filed May 23, 1958] 
ANSWER OF DEFENDANT 
First Defense 

The complaint fails to state a claim against defendant upon which 
relief can be granted. 

Second Defense 

1) Defendant neither admits nor denies the allegations in paragraph 
1 of the complaint. 

2) As alleged in paragraph 2 of the complaint, defendant admits he 
is a citizen of the United States and a resident of the District of Columbia 
but denies that he was a fiduciary of the estate of Elizabeth Geary Hepner 
during her lifetime and since her death. 

3) Defendant neither admits nor denies paragraph 3 of the complaint. 

4) Defendant admits paragraph 4 of the complaint except that part 
which alleges that defendant prevailed on decedent to execute a general 
power of attorney. This defendant denies. On the contrary, decedent 
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executed the said power of attorney entirely of her own volition while 
of sound mind and judgment. After executing the said power of attorney, 
several attempts were made by the plaintiff executor to have decedent 
revoke the said power of attorney which the decedent refused to do. A 
copy of one of the revocations alleged to have been prepared by plaintiff 
and presented to decedent and which decedent refused to sign is attached 
hereto as defendant's Exhibit "A". Defendant neither admits nor denies 
the allegations of paragraph 4 of the complaint concerning the size of the 
decedent's estate and the expenses of the decedent in the nursing home. 

5) Defendant denies the allegations of paragraph 5 of the complaint 
that he prevailed on decedent to open a joint bank account at the City 
Bank of Washington. 

6) Defendant neither admits nor denies that he handled all receipts 
and made all disbursements, and neither admits nor denies that the U.S. 
Civil Service Retirement Pension of $166.00 per month was sufficient to 
take care of all the expenses of decedent. 

7) Defendant denies the allegations in paragraph 7 of the complaint 
that he refused to turn over all assets in his possession to plaintiff. On 
the contrary, defendant at all times has been prepared to turn over to 
plaintiff those assets of the estate in his possession and he has co-operated 
fully with the plaintiff therein. Defendant further denies that the payment 
of the insurance proceeds to defendant was contrary to the understanding 
between decedent and defendant; defendant states that out of said insurance 
proceeds has been paid by him approximately $900.00 for burial expenses 
and a headstone for decedent's grave. 

8) Defendant denies the allegation in paragraph 8 of the complaint 
that he improperly managed the estate of decedent and denies that any 
fiduciary relation existed between defendant and the decedent; defendant 
denies that there are any monies owing to plaintiff as executor of the 
estate of Elizabeth Geary Hepner and avers that on the contrary the 
estate actually owes defendant money expended from defendant's own 
funds; defendant further avers that at the hearing on the Rule to Show 


Cause defendant provided a full and complete accounting substantiated 
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by the necessary checks and cancelled receipts of all monies received 
and disbursed by defendant on behalf of decedent and that such checks, 
bank statements and receipts have at all times been available to the 
plaintiff for inspection and verification. 

WHEREFORE, the complaint having been answered, defendant prays 

1) That the complaint be dismissed with counsel fees and court 
costs awarded against plaintiff. 

2) And such other and different relief as to the Court may seem 
meet and proper. 

/s/ Nevin V. Hepner 


/s/ Lawrence C. Moore, 
Attorney for Defendant, 
216 Mills Building, 
Washington 6, D. C. 
NA 8-1177 


[ Jurat dated May 22, 1958] [ Certificate of Service] 


| Filed May 23, 1958] 


Defendant's Exhibit A 
Civil Service Commission April 23, 1956 
Retirement Division 
Washington, D. C. 


Dear Sirs: 

This letter is to serve as a revocation of the Power of Attorney 
which I gave to my step-son, Nevin Hepner, 1460 Minnesota Avenue, S.E., 
Washington, D. C., to receive, endorse, and collect checks payable to 
my order, drawn on the Treasurer of the United States and issued for 
Civil Service Retirement. Said revocation to become effective upon 
receipt of this letter. 

Very truly yours, 
Elizabeth Geary Hepner. 
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Agreement Between Elizabeth Geary Hepner of 2021 Kalorama Road, N.W. 
Washington, D.C., Widow of William J. Hepner, and Nevin V. Hepner, Son 
Of William J. Hepner, Residing at 1460 Minnesota Ave., S.E., Washington, 


D. C. for the Following Changes in My Last Will and Testament. 
Do set forth on this date, October 29th, 1957, that I, Elizabeth Geary Hep- 
ner of 2021 Kalorama Rd., N.W., Washington, D. C., Widow of William J. 
Hepner, being of sound mind and of my own free will do hereby state that 
changes in my last will and testament be changed to read that my step-son 
Nevin V. Hepner, should have considerations not mentioned in my last Will 
and Testament that I agree services have been rendered by my step-son 
and that Iam indebted to him for same. | 

That I, Elizabeth Geary Hepner of 2021 Kalorama Rd., N.W., Wash- 
ington, D.C. do hereby state on this same date, October 29th, 1957, expect 
to depend on other services rendered by my step-son Nevin V. Hepner of 
1460 Minnesota Ave., S. E., Washington, D. C. as of the present and future 
time state that these services will assure me of happiness, companionship 
and the continuous care of my property and my well being. 

/s/ Elizabeth Geary Hepner 

WITNESS: /s/ Margaret Mackin 
WITNESS: 
[ Jurat dated October 29, 1957] 


[ Filed May 25, 1959] 
ORDER OF REFERENCE TO AUDITOR 
This cause having come on for trial this 14th day of May, 1959, and 
upon consideration of the pleadings herein, on Motion of the Court, it ap- 


pearing that it is necessary that an examination and determination be had 
on the accounts and dealings of Nevin V. Hepner, defendant herein, with 
Elizabeth Geary Hepner, deceased, as stated and set forth in the pleadings 
filed in this cause, 

ORDERED, this 25th day of May, 1959, that this action be referred 
to the Auditor of this Court, with direction to audit and state said account, 
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and to do any and all things required in this cause in accordance with 
Rule 53 of the Federal Rules of Civil Procedure. 


/s/ John J. Sirica 
JUDGE 


Seen: Lawrence Moore 


| Filed with the Auditor Feb. 1, 1960] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D. C. 
Thursday, January 28, 1960 


The above-entitled matter came on for hearing in further proceed- 
ings, pursuant to recess, at 10:15 a.m., before the Auditor, Fred J. Eden, 
in the hearing room of the Auditor, Room 440 1-B, United States Court 
House, Third Street and Constitution Avenue, Northwest, Washington, D.C. 

* * * * * 
EDITH HEPNER 
sworn as a witness, was examined and testified as follows: 
The Auditor: Be seated here. 
DIRECT EXAMINATION 
By Mr. Moore: 
* * * * * 

Q. Did you ever visit Elizabeth Geary Hepner while she was in the 
Nelson Nursing Home? A. Oh, yes; four or five times a week. 

Q. Over how long a period? A. Twenty-two months. 

Q. Did you ever receive cash from your husband, Nevin Hepner, 


for delivery to Elizabeth Geary Hepner at the nursing home ? +A. Yes, 
I did. 


* * * * * 


Q. Do you know what Mrs. Elizabeth Geary Hepner did with that 
cash when you delivered it to her? A. No, I do not. 


* * * * 
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EVA HUNTER 


sworn as a witness, was examined and testified as follows: 
DIRECT EXAMINATION 


* 


By Mr. Moore: 
* * * * 
Q. So you worked for her almost twenty years, is that right? 


34 
A. Yes, all together. I've been on a long time. 
Q. After her husband died, who took care of her? A. Well, Mr. 


Hepner. He came up there and taken — 
Q. Mr. Nevin Hepner seated here? A. Nevin Hepner. 
* * * * 


* 
Q. Did Mrs. Elizabeth Geary Hepner make any statements to you 
about receiving money or what she did with the money? _ 


Mr. McBurney: Objection. 


The Witness: She — 
The Auditor: I will let it go in for the time being. 


By Mr. Moore: 
A. She told me that she had given the girl 


Q. You may answer. 
at the home some money to put away that Mr. Hepner, Nevin Hepner, 


didn't know about. That's what she told me. 


The Auditor: What is the girl's name? 
The Witness: I don't know what she calls her. I don't know whether 


she said Mrs. Evelyn or — I don't know. Big fat lady. 
* * * * * 
Q. About what Elizabeth Geary Hepner told you. A. She told me 


that the lady at the home, she had given her some money to put away for 


her that Mr. Nevin Hepner didn't know about. 


Q. Did Mr. Nevin Hepner ever give you money or pay you on be- 


half, or for Elizabeth Geary Hepner? A. Oh, he's let me have money 


when I needed it in his name. 


* * 
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| Filed May 26, 1960] 


EXCERPTS FROM DEPOSITION OF 
IRENE VIRGINIA BURGESS 


Washington, D. C. 
Monday, March 14, 1960 


Deposition of IRENE VIRGINIA BURGESS, taken in behalf of plaintiff 
by John J. McBurney, at premises 2021 Kalorama Road, Northwest, Wash- 
ington, D. C., at 2:00 o'clock p.m., before Anthony S. Pastnyck, notary 
public in and for the District of Columbia. 

* * * * 
IRENE VIRGINIA BURGESS 
being first duly sworn, was examined and testified as follows: 
* * * * * 
EXAMINATION BY COUNSEL FOR DEFENDANT 
By Mr. Moore: 
* * * * * 

A. I told him how I don't know how much money I got from her, and 
told him how she sent it. 

Q. All right. But are you sure about the number of times? Can you 
remember positively? A. I was told Nevin said he sent rolls of money, 
that was said to me. 

Q. Nevin never said that. Nevin never said that he sent you rolls of 


money. But we are trying to establish your recollection of how many times 


you received money. A. (No response.) 


* * * * * 


Q. Do you know that Mr. Chozick told Nevin never to visit you here 
at the nursing home? A. Never been over here to see me. 

Q. But did'you know Mr. Chozick, this gentleman, told Mr. Hepner 
never to visit you here? A. I told him I didn’t want to see him. 

Q. Idon't know thatI— A. I didn't want to see him. 

Q. Why did you say that? A. I didn’t want to see him, or didn't 
want to see Edith. 

Q. Why did you say that? A. Why? 

Q. Yes. A. Because I had heard things. 
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Q. You had heard things from whom? A. That's telling. 
Q. Well, we want to know. This is inthe Court now. A. Well, 
he talked in the home — 
Q. He talked in the home — who talked? Who told you these things 
about Mr. Hepner? Did the nurses here in this home tell you these things ? 
Mr. Chozick: I object. | 
* * * * * 
FURTHER EXAMINATION BY COUNSEL FOR PLAINTIFF 
By Mr. McBurney: 
* * * * * 
Q. Did she send you any money from the nursing home? A. She 
sent me money. 
Q. Tell me what she sent you. A. I don't know just exactly. 
* * * * * 
Q. Mrs. Burgess, Nevin never said that he ever sent any rolls of 
bills to you — do you understand that? A. Yes. 


Q. Nevin never said that. Did somebody tell you that? A. Nevin, 


it was told to me, he sent rolls of bills, that he sent me. 
Q. Who told youthat? A. I amnot telling. 


* * * * 


[ Filed May 26, 1960] 


EXCERPTS FROM DEPOSITION OF 
MARGARET MACKIN 


Washington, D. C. 
Monday, March 14, 1960 


Deposition of MARGARET MACKIN, taken in behalf of plaintiff by 
John J. McBurney, at premises 2021 Kalorama Road, Northwest, Wash- 
ington, D. C., at 3:00 o'clock p.m., before Anthony S. Pastnyck, notary 
public in and for the District of Columbia: 


* * * 
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MARGARET MACKIN 
being first duly sworn, was examined and testified as follows: 
EXAMINATION BY COUNSEL FOR PLAINTIFF 
By Mr. McBurney: 
* * * * * 

Q. Did you ever send mail for Mrs. Hepner? A. Many times I 
mailed letters for her. 

Q. Towhom? A. Well, her sister, mainly. 

Q. Who? A. Irene Burgess. And several times to her brother 
Will, or her brother Leo. 

Q. Several times — how many times would you say she sent letters 
to Will, that you mailed? A. Well, I would mail maybe once a month — 
I mean, mail letters to each of the brothers. She may have written more 
frequently and given them to Mr. Hepner. I don't know. I am not able to 
say. 

Q. Do you know what was in those letters? A. Never, with the 
exception of one time prior to when she died, the Christmas, about the 
27th of December is when she died, well, it would be in December, she 

asked me to get her a $50 money order for her sister, which I did. 
I got a $50 money order and I personally mailed it to Mrs. Burgess. 


* * * * * 


[ Filed December 6, 1960] 
REPORT OF THE AUDITOR 
To the United States District Court for the District of Columbia: 
The undersigned Auditor, Fred J. Eden, for report in the above- 


entitled proceeding, respectfully states as follows: 
1. The said proceeding is before the Auditor pursuant to an order 
of Court entered May 25, 1959, reading as follows: 
"This cause having come on for trial this 14th day of 
May, 1959, and upon consideration of the pleadings herein, 
on Motion of the Court, it appearing that it is necessary that 


19 

an examination and determination be had on the accounts 
and dealings of Nevin V. Hepner, defendant herein, with 
Elizabeth Geary Hepner, deceased, as stated and set forth 
in the pleadings filed in this cause, 

"ORDERED, this 25th day of May, 1959, that this action 
be referred to the Auditor of this Court, with direction to 
audit and state said account, and to do any and all things 


required in this cause in accordance with Rule 53 of the 


Federal Rules of Civil Procedure." 

2. The action herein is brought by H. Edward Chozick, Executor 
of the estate of Elizabeth Geary Hepner, deceased, and against Nevin V. 
Hepner, stepson of the decedent, for an accounting. : 

3. Numerous hearings were held by the Auditor and testimony 
taken in furtherance of the execution of the order of reference. 

4. The evidence adduced established that the defendant Nevin V. 
Hepner, pursuant to a power of attorney executed by the decedent 
Elizabeth Geary Hepner, defendant's stepmother, while a patient in the 
Nelson Nursing Home, took over the management of the assets of his 
stepmother, which consisted of cash in bank and a Civil Service Retire- 
ment annuity of $166.00 per month. 

5. For the purpose of limiting the testimony to be taken, the 
Auditor required the defendant to file a detailed, itemized account of 
his transactions under the power of attorney. Such an account was filed 
September 1, 1959. Objections to the account were filed by the plaintiff 
on September 21, 1959, and after hearing held on said objections the 
defendant was required to file a new account, which was thereafter filed 
with the Auditor on or about November 4, 1959. Objections to this account 
were also filed by the plaintiff. 

6. The following is the Auditor's restatement of the account of the 
defendant relating only to items of receipts and disbursements about 


which there are no serious differences: 


To charge Nevin V. Hepner with 
balance in City Bank in name 
of Elizabeth Geary Hepner, 
taken over by Nevin V. Hepner 


To charge Nevin V. Hepner with 
20 Civil Service retirement 
checks of Elizabeth Geary 
Hepner, $166.00 each, for 
the period April 14, 1956, 
through December 27, 1957 


To charge Nevin V. Hepner with 
cash turned over to him by 
Elizabeth Geary Hepner 
($35.00, $215.00, $10.00, 
and $25.00) 


Dr. Jacob Cepos 

Shaeffer Flowers 

Caruso Florist 

Edythe Hepner 

Cap. Ambulance Co. 

Garfield Hospital 

Drs. Groover, Christie & Merritt 
Lawrence C. Moore, Esq. 
Chambers Funeral Home 
Group Hospitalization 

Eva Hunter 

John Wedge 

Music Sales (Television) 

Cash for practical nurse 
Nelson Nursing Home 

Smith's Transfer & Storage Co. 
H. Edward Chozick, Esq. 

Alice Hepner 


Nevin V. Hepner, 
travel expenses re headstone 
and burial, to Woodstock and 
Harrisonburg, Virginia 


Receipts Disbursements 


$7,567.47 


3,320.00 


$ 220.00 
18.30 
10.00 
10.00 
30.00 
26.50 
65.00 

100.00 
56.00 
49.20 
62.00 
10.00 

139.95 
10.00 

2,441.59 
23.69 
10.00 
60.00 


W. A. Hartman, 
monument 250.00 


Delliger & Son, 
Funeral Expenses 490.00 


Bank service charges 3.30 
Practical nurse 7.00 


$11,172.47 - $4,182.53 


Total collections $11,172.47 
Total credits, per 


Auditor's findings 4,182.53 


Difference $ 6,989.94 
7. Whether or not the defendant is entitled to credit for the 
difference of $6,989.94 is in dispute. The defendant claims credit for 
the following additional disbursements: 
A. Cash given to decedent $3,804.00 


. Compensation to himself 2,085.94 


B 

C. Storage of furniture 440.00 

D. Toilet articles for Patient 660.00 
Total claimed $6,989.94 


= 


8. At the hearing held by the Auditor, the defendant was examined 
with reference to the additional claimed credits. They will be discussed 
seriatim. 


A. Alleged payments of cash to Patient. 
9. The defendant testified that checks were drawn by him to cash 


or to his own order, cashed, and the proceeds delivered to the decedent 
by himself at times and by his wife at other times. He was at this point 
cautioned by the Auditor to testify only as to the cash that he (Mr. Hepner) 
had himself delivered to the decedent, and that his wife should be pro- 
duced to testify as to the cash delivered by her to the decedent. There- 
upon the defendant altered his prior testimony and stated that he had 
delivered all of the cash to the decedent, aggregating, as claimed, 
$3,804.00. No receipts were produced showing delivery of the cash. 
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10. In support of his testimony the defendant produced canceled 


checks aggregating $3,804.00 as follows: 


5/1/56 $ 66.00 
7/3/56 66.00 
8/2/56 66.00 
8/3/56 66.00 
10/2/56 66.00 
12/3/56 66.00 
12/3/56 35.00 
2/20/57 115.00 
3/4/57 66.00 
4/2/57 66.00 
4/18/57 115.00 
4/22/57 138.00 
5/1/57 66.00 
5/6/57 66.00 
5/15/57 134.00 
5/16/57 95.00 
5/17/57 150.00 
6/3/57 125.00 
6/10/57 115.00 
6/22/57 100.00 
6/26/57 100.00 
7/1/57 115.00 
7/7/57 166.00 
7/8/57 10.00 
7/8/57 100.00 
7/9/57 75.00 
7/10/57 175.00 
7/11/57 115.00 
7/15/57 185.00 
7/23/57 175.00 
7/25/57 175.00 
7/29/57 150.00 
8/2/57 100.00 
8/20/57 80.00 
8/26/57 65.00 
9/17/57 75.00 
10/2/57 50.00 
11/4/57 40.00 
12/11/57 71.00 


$3,804.00 
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11. No receipts were produced by Mr. Hepner signed by his step- 
mother. He testified that all of the checks made payable to cash were 
cashed by him and the proceeds delivered to his stepmother. Since he 
had by checks drawn to the order of the Nelson Nursing Home paid in 
full their charges for the care and maintenance of the Patient, no ex- 
planation was forthcoming as to why the Patient required cash aggregat- 
ing $3,804.00. Mr. Hepner said he believed his stepmother was turning 
the money over to the nursing home but there is nota shred of testimony 
or evidence to substantiate his statement. All of the checks, aggregating 
$3,804.00, bear the notation "For Mrs. Hepner", placed thereon after 
this litigation commenced. 

12. Earlier he had testified that all of this cash was delivered 
by him to his stepmother; but notwithstanding this testimony by him, he 
produced his wife as a witness who testified that she visited the Patient 
frequently and delivered cash to her. Her testimony as to'what amount 
she allegedly turned over to the Patient is extremely unconvincing. 

13. Another factor that bears upon the credibility of the two 
witnesses relates to the manner in which Mr. Hepner handled the funds 
entrusted to him. He had a checking account in which all receipts could 


have been deposited and all withdrawals made therefrom. ‘His account, 


however, shows that he dealt with the funds as if they were his own. 
Transfers were made to the First Federal Savings & Loan Association, 
and from that institution to the Bank of Maryland, and back again from 
these institutions to the City Bank, where Mrs. Hepner had her own 
checking account. 

14. The Auditor finds that Mr. Hepner has not sustained the 
burden of proving that the sum of $3,804.00 was delivered to Mrs. Hep- 
ner (the patient, and his stepmother), and he is not entitled to claim 
credit therefor. 

_B. Compensation to Mr. Hepner. 

15. According to the account as restated by the Auditor, the defend- 
ant Hepner claims compensation in the sum of $2,085.94. For his services 
Mr. Hepner is entitled to some compensation. His stepmother (who died 


December 27, 1957) on October 29, 1957, executed a paper writing 
(Exhibits filed herewith) which reflects her desire that Mr. Hepner 

be paid something for his services, but no amount is stated therein. 

A conservator acting for Mrs. Hepner and administering her estate 
under the statute could claim maximum compensation of $558.62. Mr. 
Hepner performed similar services, but in view of the paper writing 
executed by his stepmother, the Auditor finds that reasonable compen- 
sation to Mr. Hepner under all the circumstances would amount to 
$1,000.00, and accordingly the Auditor recommends that Mr. Hepner 
be allowed credit in that amount, and as additional compensation he be 
allowed to retain a television set purchased for the Patient and now in 
Mr. Hepner's possession. 


C. Storage of furniture. 
16. The decedent owned miscellaneous household furniture which 


Mr. Hepner stored for her in his home. He claims the sum of $440.00 


as storage charges. The furniture has not been appraised and apparently 
has little value. The Executor has rejected it as a cumbersome asset, 
in that the moving charges might prove to cost more than the furniture 
was worth. 

17. Under these circumstances, Mr. Hepner was free at any time 
to dispose of the furniture as an offset to his claim for storage. Certainly 
he could not continue to pile up storage charges under these circumstances. 
The Auditor finds that one year's storage at the rate of $10.00 per month 
to be reasonable, and recommends that Mr. Hepner be allowed credit for 
the sum of $120.00. 

D. Claims for miscellaneous disbursements. 

18. Mr. Hepner also claims credit for the expenditure of $660.00 
for the purchase of toilet articles for the Patient, 22 months at $7.50 per 
week. Mr. Hepner says the purchases were made at a drug store near 
the Nelson Nursing Home. Mr. Hepner's wife testified that the purchases 
were also made at other places. The persons in charge of the Nelson 
Nursing Home do not corroborate either the frequency of the visits of the 
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Hepners nor the delivery of toilet articles averaging $7.50 per week. Mr 
Hepner filed as a "voucher" a certificate signed by one Meyer Garfinkel, 
Wyoming Pharmacy, to the effect that Nevin Hepner has purchased toilet 
articles and other sundry drug items during the period February 1956 
through January 1, 1958, in the "approximate amount of $7.50 per week or 
$660.00 total." Mr. Garfinkel was not called as a witness. The Hepners 
probably did buy toilet articles for the Patient, but there is no satisfactory 
evidence that $660.00 was expended for that purpose and delivered to the Patient. 

19. Under all the circumstances, the Auditor finds a reasonable 
allowance to be $3.75 per week, including travel expenses, or $330.00, 
and recommends credit to Mr. Hepner in the amount of $330.00. 

20. Claim was also made by the Executor that he was entitled to 
the proceeds of an insurance policy (face amount $1,000.00). Mr. Hep- 
ner claims that he was the named beneficiary thereof. No testimony 
offered by the Executor supports his contention. 

21. Thus the balance of cash for which Mr. Hepner is accountable, 
from paragraph 7 hereof, is subject to the following allowances as found 
by the Auditor in the preceding paragraphs: 

Accountable balance $6,989.94 


Credits to Mr. Hepner, as 
found by the Auditor: 


Compensation $1,000.00 
Television 139.95 $1,139.95 


Storage of furniture 120.00 


Toilet articles, including 
travel expense, taxi 
and automobile 330.00 
Balance for which the defend- 
ant Nevin Hepner is 
accountable 5,399.99 


$6,989.94 $6,989.94 


22. The Auditor recommends that unless the said balance of 
$5,399.99 be paid to the plaintiff Executor within ten days from the 
filing of this Report that judgment be entered herein in the sum of 
$5,399.99 in favor of H. Edward Chozick, Executor, Estate of Eliza- 
beth Geary Hepner, Deceased, and against Nevin V. Hepner. 
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23. For his own services in executing the order of reference, 
holding two meetings with counsel and three hearings at which testimony 
was taken, and for this Report to the Court, the Auditor makes a charge 
of $450.00. The plaintiff deposited with the Auditor the sum of $150.00, 
of which $27.50 has been expended. The resulting balance ($122.50) has 
been applied against the Auditor's charge of $450.00, leaving a balance 
still due the Auditor of $327.50. 

24. The Auditor recommends that unless the said sum of $327.50 
be paid by the defendant to the Auditor within ten days from the filing of 
this Report that judgment be entered herein in favor of Fred J. Eden, 
Auditor, in the amount of $327.50, and against the defendant Nevin V. 
Hepner. 

25. All of the charges of the reference as shown above are being 
assessed against the defendant. Since the plaintiff advanced $150.00 
thereof, he is entitled to recover this amount from the defendant and it 
may be included in his judgment against the defendant. 

26. Copies of this Report and notices of its filing with the Clerk 
of the Court on December 6, 1960 have been sent by mail to the follow- 
ing: 

H. Edward Chozick, 

Executor, Estate of Elizabeth Geary Hepner, Deceased, 


848 Warner Building 
Washington, D. C. 


John J. McBurney, Esq., 
Warner Building, 
Washington, D. C. 


Nevin V. Hepner, 
1460 Minnesota Avenue, S. E., 
Washington, D. C. 


Lawrence C. Moore, Esq., 
216 Mills Building, 
Washington 6, D. C. 


Respectfully submitted, 
/s/ Fred J. Eden, Auditor 
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NOTICE: 
If within thirteen days after the mailing of the notice of the filing 
of this report no objections are filed hereto, this report will be presented 
to the Motions Judge for an order approving this report and recommenda- 
tions. (Rule 53(e)(2); Rule 6(e); Federal Rules of Civil Procedure.) 


[ Filed December 17, 1960] 
OBJECTIONS TO THE REPORT OF THE AUDITOR 
To the United States District Court for the District of Columbia: 

The undersigned Nevin V. Hepner respectfully objects to the follow- 
ing portions of the Auditor's Report for the following reasons among 
others: 

A, Alleged payments of cash to Patient. (Page 4 of Report) 

9. Defendant denies that he altered his testimony. He believes 
that the Auditor misunderstood his reply because he has always main- 
tained that his wife Edith Hepner, as well as himself, delivered cash to 


decedent at decedent's express request and instructions. This was cor- 


roborated by his wife's testimony. 

11. Defendant respectfully objects to the following part of paragraph 
11 of the Report: '' —no explanation was forthcoming as to why the Patient 
required cash aggregating $3,804.00. Mr. Hepner said he believed his step- 
mother was turning the money over to the nursing home but there is not a 
shred of testimony or evidence to substantiate his statement." 

First, defendant is not under any duty to explain why his stepmother 
required cash. She was a dominating, commanding type of woman who 
expected her wishes to be carried out promptly without any explanation, 
or reason on her part. Defendant was her agent and not her fiduciary and 
did as he was told. He had no obligation to inquire what she intended to do 
with the money she demanded. 

There is independent, impartial testimony in the record corroborat- 
ing the statement of defendant that he believed his stepmother was turning 
the money over to the nursing home. Eva Hunter, the private colored maid 
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of decedent for some 20 years, testified at page 36 of her deposition 
taken on January 28, 1960, "— she told me that she had given the girl 
at the home some money to put away that Mr. Hepner, Nevin Hepner, 
didn't know about". The girl referred to was later identified as Margaret 
Mackin, one of the two operators of the nursing home. Defendant respect- 
fully submits that his sworn testimony, corroborated by a disinterested 
witness, is considerably more than "'a shred of testimony" to substantiate 
his statement. Eva Hunter has no interest whatsoever in the outcome of 
this case; she had been decedent's personal maid for some 20 years and 
her testimony is entitled to great weight. Margaret Mackin's denial of 
receiving money from decedent is uncorroborated. When her mother 
was called as a witness by the plaintiff on March 14, 1960, her mother 
refused to be cross-examined. If she wasn't hiding something, why did 
she refuse to be cross-examined ? 

12. Defendant vigorously objects to the conclusion drawn in para- 
graph 12 of the Report that the testimony of Mrs. Edith Hepner as to the 
amounts of cash she turned over to the decedent was unconvincing. Such 
a conclusion is not warranted since it is common knowledge that after a 


lapse of several years it is hard for anyone to recall exact dates, times, 


amounts, places, etc. Mrs. Edith Hepner instead should be commended 


for truthfully stating that she really didn’t know because she never kept 
track. (Transcript January 28, 1960, page 9.) 

14. The burden of proof is on the plaintiff to show that the decedent 
did not receive the funds in question. The defendant has stated under oath 
that the funds were paid over to decedent. Defendant has sustained the 
burden of proof insofar as it applies to defendant, and is entitled to claim 
credit therefor of the funds he paid over to decedent. 
B. Compensation to Mr. Hepner. 

15. Defendant respectfully submits that his claim for $2085.94 
compensation is fair and reasonable, particularly in view of the length 
of time involved and the services rendered. On October 29, 1957 decedent 
signed a statement, which is in evidence, stating "— that I agree services 
have been rendered by my step-son and that Iam indebted to him for same 
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—that these services will assure me of happiness, companionship and 


the continuous care of my property and my well being." In view of the 
foregoing statement the defendant is entitled to have his claim for serv- 
ices allowed in full. 

C. Storage of furniture. 

16. Defendant respectfully submits that his claim for $440.00 
storage charges is fair and reasonable. 

17. Defendant respectfully states that he was not free at any 
time to dispose of the furniture as an off-set to his claim for storage 
charges. On several occasions defendant requested the plaintiff, as 
executor, to remove the furniture but instead of complying, plaintiff 
threatened defendant if he dared to dispose of the furniture for storage 
charges. Defendant has already been harassed and intimidated by 
plaintiff's threats and was not required to expose himself to further 
harassment and intimidation by plaintiff. 

D. Claims for miscellaneous disbursements. 

18 and 19. Defendant respectfully submits that he is entitled to 
credit for the full amount of $660.00 for miscellaneous matters pur- 
chased from the Wyoming Pharmacy. Defendant duly filed a voucher 
for that amount receipted by the Wyoming Pharmacy, which voucher was 
admitted in evidence. Plaintiff offered no proof whatsoever that the 
voucher was not correct. The plaintiff had ample time in which to sub- 
poena the proprietor of the Wyoming Pharmacy but he failed to do so. 
The defendant respectfully submits that the Auditor is required either 
to accept or reject, but not to alter, the voucher for $660.00. Since the 
Auditor has allowed half of the voucher, namely $330.00, then it all 
should be allowed, namely $660.00. 

22 thru 25. In view of the foregoing, the defendant respectfully 
submits his objections to paragraphs 22, 23, 24 and 25 of the Auditor's 
Report. The defendant did not institute this action. It was commenced 
by the plaintiff who should bear all of the charges of reference and the 


costs of this action. 
Respectfully submitted, 


/s/ Nevin V. Hepner, Defendant 


/s/ Lawrence C. Moore 
Attorney at Law 
214 Mills Building 


VERIFICATION 

Washington, D. C.: ss 

NEVIN V. HEPNER, being duly sworn, deposes and says that he 
has read the foregoing Objections to Auditor's Report by him subscribed 
and that he knows the contents thereof and that the same is true to his 
own knowledge except as to matters therein stated to be alleged upon 
information and belief and as to those matters he believes it to be true. 

/s/ Nevin V. Hepner 

[ Jurat dated December 14, 1960] 


[ Certificate of Service] 


— a 


[ Filed January 7, 1961] 


MOTION FOR ACTION UPON THE REPORT 
OF THE AUDITOR AND UPON 
DEFENDANT'S OBJECTIONS THERETO 


Comes now the plaintiff and by his attorney, John J. McBurney, 
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makes application to the Court for action upon the report of the Auditor 
filed herein on December 6, 1960, and upon defendant's objections thereto, 


/s/ Burnita § 


and for reason thereof states that since this cause is a non-jury action, 
the Court shall accept the Auditor's findings of fact in accordance with 
Rule 53 (e) (2) of the Federal Rules of Civil Procedure. 


/s/ John J. McBurney 
Attorney for Plaintiff 
908 Warner Building, ST.3-7766 
Washington 4, D. C. 


Points and Authorities 
Rule 53 (e) (2) Federal Rules of Civil Procedure. 


TO: Lawrence C. Moore, Esq. 
Attorney for Defendant 
214 Mills Building 
Washington, D. C. 


Please be advised that a motions card has been filed in this cause 
requesting a hearing on the aforegoing motion at the earliest possible 


[Let this be filed. 
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date with all due regard to notice to you as prescribed in Rule 6 (d) (e) 
of the Federal Rules of Civil Procedure. 
/s8/ John J. McBurney 


[ Certificate of Mailing] 


[ Filed February 17, 1961] 
ORDER 

This matter comes before the Court on Defendant's objections to 
the Report of the Auditor filed in this case and the Plaintiff's motion for 
action on the report of the Auditor. After consideration of the Pleadings, 
the report, the record, the memoranda in support of and in opposition to 
the Report, and the other papers on file in the case, and the Court finding 
no error of the Auditor in such Report, it is this 17th day of February, 
1961, 

ORDERED, that the Report of the Auditor and the recommendations 
contained therein are approved, and the Court adopts the findings of fact 
as contained therein and orders that the terms and the recommended 
judgment are adopted by reference in this Order. 


/s/ Leonard P. Walsh, 
JUDGE 


Attorneys: 


John J. McBurney, Esq., Warner Building 
For the Plaintiff 


Lawrence C. Moore, Esq., 214 Mills Building 
For the Defendant 


Fred J. Eden, Auditor 
United States District Court 
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[ Filed March 17, 1961] 
NOTICE OF APPEAL 
Notice is hereby giventhis day of March, 1961, that Nevin V. 
Hepner, the defendant herein hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judgment of this Court 
entered on the 17th day of February, 1961 in favor of the plaintiff against 
said defendant. 


/s/ Lawrence C. Moore, 
Attorney for defendant. 


The Clerk of the Court will please direct copies of the within Notice of 


Appeal to: 


1) Hon, Fred J. Eden 
Auditor, U.S. District Court 
Washington 1, D. C. 


2) John J. McBurney, Esq. 
848 Warner Building 
Washington 4, D. C. 


